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The  new  §  2520.104b-12  contained  In 
this  regulation  provides  an  optional 
method  of  distribution  of  the  first  sum¬ 
mary  annual  report  for  those  multiem¬ 
ployer  pension  and  welfare  plans  whose 
recordkeeping  systems  do  not  yet  con¬ 
tain  a  complete  list  of  participants  cov¬ 
ered  under  the  plan  (See  29  CFR  2510.3-3 
(d)>.  Because  the  earliest  date  for  dis¬ 
tribution  of  the  summary  annual  re¬ 
port,  February  15,  1977  (§  2520.104b-10 
(b),  41  FR  32537,  and  §  2520.104b-ll(a), 
41  FR  32538,  August  3,  1976),  is  rapidly 
approaching,  such  plans  must  be  afford¬ 
ed  relief  from  the  provisions  of  29  CFR 
2520.104b-l,  which  they  otherwise  could 
not  meet. 

Section  2520.104b-12  provides  multi¬ 
employer  plans  lacking  records  of  cov¬ 
ered  participants  with  optional  methods 
of  distribution  to  participants  covered 
under  the  plan  which  parallel  those  pro¬ 
vided  for  the  ERISA  Notice  under 
§  2520.104b-5(d) .  The  administrator  may 
satisfy  the  requirement  to  furnish  a  copy 
of  the  summary  annual  report  to  partici¬ 
pants  covered  under  the  welfare  or  pen¬ 
sion  plan  by  using  methods  such  as 
supplying  participating  employers  or 
employee  organizations  with  copies  to  be 
furnished  to  employees  or  members  who 
are  participants,  or  by  publishing  the 
summary  annual  report  in  a  periodical 
the  circulation  of  which  includes  par¬ 
ticipants.  Such  special  methods  of  dis¬ 
tribution  shoxild  not  be  necessary  for 
participants  and  beneficiaries  receiving 
benefits  under  a  pension  plan  because 
a  complete  mailing  list  should  be  avail¬ 
able  for  such  persons.  Subparagraph  (c) 
(2)  therefore  makes  it  clear  that  the  op¬ 
tion  provided  by  this  section  does  not 
apply  to  the  requirement  of  §  2520.104b-l 
to  furnish  a  copy  of  the  siunmary  annual 
report  to  participants  and  beneficiaries 
receiving  teneflts  under  a  pension  plan 
(beneficiaries  receiving  benefits  under  a 
welfare  plan  are  not  required  to  be  fur¬ 
nished  a  copy  of  the  summary  annual 
report  under  §2520.104b-l) . 

It  is  recognized  that  because  of  the 
publication  date  of  this  regulation,  some 
plan  administrators  will  not  be  able  to 
take  the  measures  described  in  para¬ 
graph  (b)  of  S  2520.104b-12  prior  to  the 
February  15.  1977  date.  In  such  cases  the 
plan  administrator  should  make  a  good 
faith  effort  to  meet  the  requirements  of 
the  regulation  as  soon  as  possible.  If  in 
lig^t  of  all  the  facts  and  circumstances 
a  good  faith  eff(M*t  has  been  made,  the 
Departmoit  will  take  no  action  if  dis¬ 
closure  has  not  been  made  by  February 


15.  In  most  cases,  the  plan  administrator 
should  be  able  to  complete  the  measures 
described  in  paragrai^  (b)  within  SO 
days  of  the  February  IS  disclosure  date. 

This  section  has  not  previously  been 
proposed  and  is  promulgated  as  a  tem¬ 
porarily  effective  rule  under  the  author¬ 
ity  of  5  U.S.C.  553(a)(3)(B)  of  the  Ad¬ 
ministrative  Procediue  Act,  which  per¬ 
mits  an  agency  for  good  cause  to  issue  a 
final  lule  without  notice  and  opportunity 
for  comment  if  “notice  and  public  pro¬ 
cedure  thereon  are  impracticable,  unnec¬ 
essary,  or  contrary  to  the  public  inter¬ 
est.”  Pursuant  to  the  requirement  of  5 
U.S.C.  553(a)(3)(B),  a  brief  statement 
of  reasons  supporting  a  finding  of  good 
cause  by  an  agency  must  accompany  the 
issuance  of  a  final  rule  without  public 
notice  and  comment  under  this  section. 
The  following  findings  are  made  pur¬ 
suant  to  5  U.S.C.  553(a)  (3)  (B) : 

Issuance  of  a  proposal  to  establish 
these  optional  methods  of  distribu¬ 
tion  of  the  summary  annual  report  would 
be  impracticable  because  the  problem  of 
the  inadequacy  of  certain  multiemployer 
plan  records  has  only  recently  been 
brought  to  the  attention  of  the  Depart¬ 
ment.  and  the  time  remaining  before  the 
February  15,  1977  date  is  inadequate  to 
undertake  and  complete  the  process  of 
notice  and  public  procedure. 

However,  because  many  plans  will  have 
disclpsure  dates  under  §§  2520.104b-10 
(b)  and  2520.104b-ll(a)  which  are  well 
after  February  15.  1977,  §  2520.104b-12 
is  also  a  proposed  regulation  for  final 
adoption.  Interested  persons  are  invited 
to  submit  written  data,  views,  or  argu¬ 
ments  concerning  the  regulaticm  c<mi- 
tained  in  this  dociiment  on  or  before 
March  7,  1977.  Such  data,  views,  and 
arguments  should  be  submitted  to  the 
Office  of  Regulatory  Standards  and  Ex¬ 
ceptions,  Pension  and  Welfare  Benefits 
Programs.  U.S.  Department  of  Labor, 
Washington.  D.C.  20216,  Attn:  ME/SAR. 

Accordingly,  Chapter  XXV  of  Title  29 
of  the  Code  of  F^eral  Regulations  is 
amended  adding  a  new  §  2520.104b-12 
to  read  as  follows: 

Subpart  A — Ganaral  Reporting  and  Disclosure 
Roquirements 

$  2520.104b-ia  Summary  Aimtial  Report  for 
1976  Plan  Tear — Optional  method  of  dis¬ 
tribution  for  certain  multiemployer 
plans. 

Attthcmuty:  Secs.  101,  104,  and  505,  Pub.  L. 
93-406.  88  Stat.  849,  847,  894  (29  US.C.  1021, 
1024,  1136);  Secretary  of  Labor’s  Order  No. 
13-76. 

Subpart  A — General  Reporting  and 
Disclosure  Requirements 

§  2520.104b— 12  Summary  .Annual  Re¬ 
port  for  1975  Plan  Year-Optional 
method  of  distribution  for  certain 
multiemployer  plans. 

(a)  In  the  case  of  a  multiemployer 
plan  which  : 

(1)  Is  required  to  disclose  a  summary 
annual  report  to  its  participants  and 
beneficiaries  under  section  104(b)  (3)  of 


the  Act  and !  2520.104b-10  (m:  S  2520.104h- 
11,  and 

(2)  Does  not,  as  of  the  date  for  dis¬ 
closure  of  the  summary  annual  report 
described  In  those  sections,  maintain 
complete  records  of  participants  cov¬ 
ered  under  the  plan,  the  administrator 
of  such  plan  will  be  deemed  to  have  used 
methods  reasonably  calculated  to  en¬ 
sure  timely  recepit  of  the  summary  an¬ 
nual  report  by  participants  covered  un¬ 
der  the  plan,  as  required  by  S  2520.104b- 
1  (relating  to  methods  of  disclosure) .  if 
the  administrator  meets  the  require¬ 
ments  of  paragraph  (b) . 

(b)  No  later  than  the  dates  set  forth  in 
§  2520.104b-10(b)  or  5  2520.104b-ll(a> . 
as  appropriate,  the  administrator  shall 
take  measures  to  furnish  copies  of  the 
summary  annual  report  to  substantially 
all  individuals  who,  as  of  the  date  of 
such  disclosure,  are  participants  covered 
under  the  plan  who  can  be  identified. 
These  measures  may  include  the  fol¬ 
lowing: 

(1)  The  administrator  may  deliver 
copies  of  the  summary  annual  report  to 
employers  whose  employees  are  par¬ 
ticipants  covered  under  the  plan,  or  em¬ 
ployee  organizations  whose  members  are 
participants  covered  under  the  plan,  or 
to  both,  in  sufficient  quantity  and  suffi¬ 
ciently  in  advance  of  the  date  by  which 
disclosure  must  be  made  to  enable  such 
employers  or  employee  organizations  to 
furnish  them  by  that  date  to  employees 
or  members  who  are  participants  cov¬ 
ered  under  the  plan.  ITie  administrator 
^all  take  whatever  steps  are  necessary 
and  feasible  under  the  circumstances  to 
ensure  that  employers  or  employee  or¬ 
ganizations  actual^  perform  those  du¬ 
ties.  For  example,  an  administrator  se¬ 
cures  written  commltm«its  from 
appropriate  employers  and  employee 
organizations  that  they  will  furnish 
copies  of  the  summary  annual  report  to 
identifiable  participants  covered  under 
the  plan  who  are  in  their  workforce  or 
membership;  or 

(2)  The  administrator  may  publish  the 
summary  annual  report,  on  or  before  the 
date  by  which  disclosure  must  be  made, 
in  a  periodical  or  periodicals,  the  circula¬ 
tion  of  which  includes  participants 
covered  under  the  plan. 

(c)  Limitations.  (1)  This  section  ap¬ 
plies  to  only  the  summary  annual  report 
required  to  be  disclosed  for  the  plan  year 
which  began  in  1975. 

(2)  This  section  does  not  exempt  an 
administrator  fnxn  the  requirement  of 
§  2520.104b-l  to  furnish  copies  of  the 
summary  annual  report  to  participants 
and  beneficiaries  receiving  benefits  imder 
a  pension  plan. 

This  relation  shall  take  effect  on 
February  11, 1977. 

J.  Vebnon  Ballaed, 
Acting  Administrator  of  Pen¬ 
sion  and  Welfare  Benefit 
Programs. 
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